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Since residents of Canada report their worldwide income in Canada for income tax purposes and non-residents
report only certain types of their income in Canada for income tax purposes, it is important to understand the
definition of a resident vs. non-resident.
Factual Residence of Individual
“Residence” for tax purposes is not synonymous with physical presence. Rather, the concept of residence refers
to the legal and economic nexus or link that a person has with Canada. Thus, a person who is physically present
in Canada is not necessarily a Canadian resident. Conversely, a person who is physically absent from Canada
may be considered to be a Canadian resident for income tax purposes.
To determine residence, it is necessary to determine “the degree to which a person in mind and fact settles into or
maintains or centralizes is his ordinary mode of living with its accessories in social relations, interests and
conveniences at or in the place in question” (Income Tax Folio S5-F1-C1). The courts have developed a series of
factors to consider when evaluating a taxpayer’s social and economic ties to a jurisdiction which are summarized
in CRA’s Income Tax Folio S5-F1-C1 as follows:
Primary Ties
•

residence of self, spouse and children
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•

home available in Canada (unless leased to third party on arm’s length terms and conditions)

Secondary Ties
•

driver's license - Canadian/foreign

•

credit cards - Canadian/foreign

•

employment with a Canadian employer

•

social ties maintained in Canada such as club memberships (professional memberships)

•

residence in other country

•

bank accounts in Canada

•

reported status to broker, banks, etc.

•

renting home

•

provincial medical plan

•

personal property in Canada (furniture, clothes, boats, cars etc.)

•

visits to Canada kept to a minimum

•

new address

•

Canadian passport

•

Seasonal dwelling places or leased dwelling places

Significant primary ties to Canada could result in a determination of factual residence. Secondary ties should be
considered collectively. It would be unusual for a single secondary tie alone to lead to a determination of factual
residence. To become a non-resident, the taxpayer must take action to sever residential ties to Canada.
Note that it is possible to be a factual resident in more than one country under their domestic rules. If this is the
case the tax treaty between Canada and the other country will normally contain tie breaker rules. Effective after
February 24, 1998, if a person is a factual resident of Canada and another country, and the treaty determines the
person to be a resident of that other country for treaty purposes the Act deems the person to be a non-resident of
Canada.
Deemed Residence
•

Subsection 250 – deemed resident
•

Sojourn in Canada – 183 days or more

•

Member of Canadian forces

•

Officer or servant of Canada or a Province

•

International development assistance

•

Member of overseas Canadian forces school staff

•

Child of above
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Folios, Bulletins, and Guides
Income Tax Folio S5-F-C1

Determining an Individual’s Residence Status

IT-106R3

Crown Corporation Employees Abroad (Archived)

IT-262R2

Losses of Non-Residents and Part-Year Residents (Archived)

IT-298

Canada-U.S. Tax Convention – Number of Days “Present”
in Canada (Archived)

Income Tax Folio S6-F1-C1

Residence of a Trust or Estate

Forms
T4055

Newcomers to Canada

T4056

Emigrants and Income Tax Guide

T4058

Non-Residents and Income Tax

NR73

Determination of Residence Status (Leaving Canada)

NR74

Determination of Residence Status (Entering Canada)

T626

Overseas Employment Tax Credit (OETC). Note that the OETC will be phased out gradually
from 2013 to 2016 as proposed by the 2012 Federal Budget. For more information on the
changes to the OETC, visit www.cra-arc.gc.ca/gncy/bdgt/2012/qa07-eng.html

©2015
Chartered Professional Accountants of Canada.
CONFIDENTIAL: For Training Purposes Only

Income Tax Practice | page 5

RESIDENCE
Cases
Thompson v. MNR, 2 DTC 812 (SCC ) – Taxpayer was “ordinarily resident” in Canada and not a “sojourner”
notwithstanding he was not present in Canada for more than 183 days (1957 case). Seminal case on determining
residence of a taxpayer who has left Canada.
The Queen vs. Robert Sherwood, 78 DTC 6470 (FCTD) – The taxpayer never established residence in the United
States and retained substantial residential ties in Canada. Accordingly, he continued as a resident of Canada.
Edwin L. Schujahn v. MNR, 62 DTC 1225 (ECC) – Taxpayer not resident in Canada even though wife and son
remained in Canada to sell the house. Other ties to Canada were terminated.
Shpak v. MNR, 81 DTC 366 (TRB) – Taxpayer held resident of Canada because working, social and economic
arrangements continued to be with Canada.
Malcolm Fisher v the Queen 95 DTC 840 (TCC) – Although taxpayer in Canada less than 183 days per year he
was still resident due to ordinarily residing in Canada.
Henry & Louise Endres v. The Queen, 98 DTC 1101 (TCC) – The taxpayers moved from Nova Scotia to USA, but
retained their home in Nova Scotia. The taxpayers’ appeals were allowed, on the evidence, the taxpayers were
residents of the United States in 1988 and 1989. Their permanent home and their major business interests were
in the United States, whereas their house in Nova Scotia had been leased for the major part of each year with
minimal furniture in it. In addition, the taxpayers’ children were in school in North Carolina, and the taxpayers’
business and social lives were there as well.
Dale Boston v. The Queen 98 DTC 1124 (TCC) - Taxpayer moved to Malaysia in 1988 until retirement in 1994.
His wife and children stayed in Canada. Held the taxpayer was a non-resident from 1988 to 1994.
Neil Barry McFadyen v. The Queen 2003 DTC 5015 (FCA) - Had moved to Japan with wife who was transferred
for 3 years. Court found ties still in Canada and was still a resident.
Chung Ja Huh v. The Queen 2000 DTC 2422 (TCC) - Lived in New York from 1987 to 1994 and worked as a
minister. However did not break ties with Canada as owned a condominium and then a house in Ontario for
children to live in.
Lawrence Wolf v. The Queen 2000 DTC 2595 (TCC) - An engineer was found to be a dual resident of both
Canada and U.S. therefore had to file a return in Canada also.
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Cecilia Wang v. The Queen 2001 DTC 433 (TCC) - A Chinese citizen entered into a training program in Canada.
Court ruled she was a dual resident and had closer ties to China since her husband and children were there.
Hari Chand Sharma v. MNR 2001 DTC 5360 (FCTD) - If you become an actual resident of Canada at a point in
time, you cannot argue that you were a full year resident because of the 183-day “sojourner” rule.
Valentina Sobolev v. The Queen 2002 DTC 1217 (TCC) - Taxpayer travelled to Vancouver to look after her
parents for more than 183 days each year and therefore met the deemed resident of Canada rules in 250(1)(a)
(“sojourned”).
Paul J. Nicholson v. The Queen 2004 DTC 2013 (TCC) – Taxpayer left Canada to assume a position with his
employer in the U.K. After 21 months, he returned to Canada after the business was sold and he was offered a
job in Canada. When he left Canada it was intended to be a permanent move. His family moved with him and
their life was centered in the U.K. The Court found that he was not resident in Canada during the 21 month
period.
Salomon Revah v. The Queen 2004 DTC 2735 (TCC) – Taxpayer’s ties to the U.S. found to be stronger than ties
to Canada.
Pamela Snow v. The Queen 2004 DTC 2784 (TCC) – After retiring from teaching school the taxpayer took a twoyear assignment with a volunteer organization teaching English in Belize. She did not sell her condo (her son and
his family lived there while she was gone). Many other ties to Canada remained. While she did not think that she
would return to Canada after the assignment she did in fact return. The Court found that she was resident in
Canada for the time that she was out of the country.
Norman Gaudreau v. The Queen 2005 D.T.C. 66 (TCC) - Taxpayer was an "Ordinary Resident" in Canada.
Taxpayer was offered a contract to work in Egypt in 1996. The taxpayer's spouse moved with him, however, the
taxpayer and spouse did not sever any ties with Canada and did not establish any ties in Egypt. Accordingly, he
was determined to have continued as a resident in Canada.
David Salt v. The Queen 2007 DTC 520 (TCC) – Taxpayer moved to Australia in 1998. Family moved to
Australia, house in Canada was rented, all other ties to Canada severed except for one credit card. Job in
Australia ended prematurely and taxpayer returned to Canada in 2000 (18 months later). Court found that he was
a non resident of Canada from September 1998 to April 2000 since he did not have a home available to him in
Canada.
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James Mullen v. The Queen 2008 DTC 3892 (TCC) – Taxpayer kept home in Canada in son’s name and
therefore did not sever ties with Canada. The TCC found that he remained a factual resident in Canada.
Denisov v. The Queen 2010 6 CTC 2323 (TCC) – Taxpayer’s home, wife, and personal property remained in
Canada.
Tehseen Fatima v. The Queen 2012 DTC 1087 (TCC) – Taxpayer and family had established significant ties to
Canada which two year stay in Pakistan for employment reasons did not change
Linda D. Corkum v. The Queen 2015 DTC 1085 (TCC) – The taxpayer moved to Egypt with her husband in order
for him to pursue his Ph.D. Although the purpose of the initial stay was for education, the court found that the
ordinary, settled routine of the Taxpayer’s life was in Egypt. She was found to be a resident of Egypt.
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S.114
•

Section 114 provides rules to determine a taxpayer’s income that is subject to Canadian tax for a year in which
the taxpayer is in transition (i.e. resident for part of year and non-resident for the other part)

•

Income subject to Canadian tax is income for the period throughout which resident in Canada plus income
earned in Canada for the period when not resident in Canada and required to be brought into income pursuant
to S.115

•

Deemed disposition of assets- SS.128.1(4) for departing taxpayer

•

Less deductions or credits wholly applicable to the period of residence – (prorated per SS.118.91).
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The current rules
Canada is among the very few countries that impose any special tax rules on individuals who become or cease to
be residents. The U.S. has similar rules. The main purpose of these rules, which have applied since 1972, is to
ensure that immigrants and emigrants are taxed in Canada on all their gains on Canadian property, and on other
gains that accrued while they were resident in Canada.
Immigration
A taxpayer who becomes a resident of Canada is generally treated as having disposed of and reacquired all of the
taxpayer’s property at its fair market value. This ensures that Canada will tax only that part of any gain on the
property that accrued after the person became resident here. Property in respect of which any gain was already
subject to tax in Canada (see items listed below) is not subject to this deemed disposition. This is because
Canada’s Income Tax Act subjects the full amount of such gains to tax when the property is actually disposed of.
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New Resident Exclusions (applicable to individuals):
•

Taxable Canadian property (TCP)

•

Inventory of a business carried on in Canada

•

Eligible capital property of a business carried on in Canada

•

Excluded right or interest as defined in 128.1(10) – RRSP, RRIF, RESP, TFSA, DPSP, employee benefit plan,
employee profit sharing plan, pension plan, RCA, etc.

Immigration Trusts:
Prior to the 2014 federal budget, an individual relocating to Canada could reduce Canadian income tax by using
an immigration trust. To avoid tax, assets were contributed to trust whereby the income was sheltered from
Canadian tax for a period of up to 60 months after the taxpayer became a resident of Canada. The trust has to
remain a non-resident of Canada which required that the trustees also be non-resident. Canada’s non-resident
trust rules deem many offshore trusts to be resident in Canada. However, a specific exemption applied for
immigration trusts.
The February 11, 2014 federal budget proposed to amend the non-resident trust rules to remove the 60 month
exemption for immigration trusts for taxation years ending after February 10, 2014. As a result, immigration trusts
will now be deemed resident in Canada and subject to taxation on its worldwide income. Limited relief is available
for immigration trusts established prior to February 11, 2014. Such trusts could continue to benefit from the
exemption until December 31, 2014 if no contributions were made to the trust subsequent to February 10, 2014.
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For businesses (corporations and unincorporated) there is a deemed year end prior to departure. A taxpayer who
ceases to be resident in Canada is generally treated as having disposed of and reacquired, at fair market value, all
of the taxpayer’s property. All items that the taxpayer is deemed to dispose of must be reported on Form T1243
and included with the tax payer’s tax return for the year of emigration. Penalties for failure to file form T1243 are
significant and can reach a maximum of $2,500. The same information should be reported on Schedule 3 of the
tax return to determine the capital gain/loss as applicable.
Anyone who ceases to be a resident of Canada after October 1, 1996 will be treated as having disposed of and
reacquired all property (including taxable Canadian property). For individuals, exceptions to this general rule are
provided with respect to Canadian real estate, Canadian business property and an “excluded right or interest” as
defined in 128.1(10) (such as pensions, stock options, etc.) and certain property of short-term residents. This will
have the effect of determining the emigrant’s tax liability in respect of any accrued capital gains. The emigrant can
either pay the tax immediately, or give CRA security for paying it later (without interest charges), when the
property is actually sold.
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All individual emigrants who own certain reportable property with a total value of more than $25,000 will be
required to report their property holdings to CRA (SS.128.1(9)). An exception is made for any personal-use
property (a defined term that includes clothing, household goods, cars, etc.) with a value of less than $10,000.
Life insurance should be reported at fair market value and not cash surrender value (IC 89-3, para 40-41). This
reporting requirement applies to all individuals who have left Canada after 1995, and is reported on Form T1161 to
be included with those persons’ income tax returns for the year they left Canada. Penalties for failure to file form
T1161 are significant, and can reach a maximum of $2,500.
Related Elections
128.1(4)(d) allows a taxpayer to elect a deemed disposition on property that would have otherwise been excluded.
128.1(6) allows a returning taxpayer to be deemed not to have applied the deemed disposition rules to taxable
Canadian property on their previous departure. This in effect unwinds the departure tax on taxable Canadian
property. There is no timeframe for the election.
Planning Point:
Electing under 128.1(4)(d) may allow the utilization of credits, deductions or losses that would otherwise have
gone unused.
The Canada-U.S. Income Tax Convention allows a taxpayer to electively recognize the disposition of property for
U.S. tax purposes so that a foreign tax credit may be claimed in respect of the Canadian income tax payable on
deemed dispositions.
Planning Point:
It is often possible to manage when a taxpayer’s departure date will happen which allows for you to plan for things
like the tax that will be owing, maximizing the use of RDTOH balances and capital dividend account balances,
managing RRSP balances etc. Also, departure early in a taxation year would potentially allow deemed income to
be taxed in lower income tax brackets.
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Types of Income
Non-residents are only taxable in Canada on certain types of income derived in Canada. The types of income are
employment income, business income and gains or losses on the disposal of taxable Canadian property.
Interpretation Bulletin IT-420R3 discusses each type of income in detail.
Taxable Canadian Property (TCP) is defined in subsection 248(1) and includes:
•

Real property situated in Canada

•

Property used in, eligible capital property related to or inventory of a business carried on in Canada

•

Shares of a Canadian resident corporation not listed on a designated stock exchange or interest in a
partnership or an interest in a trust if within the previous 60 months, derived more than 50% of their value
principally from Canadian real property, resource property and timber resource property. Prior to March 4,
2010 shares of any private corporation were TCP.

•

Certain shares listed on a prescribed stock exchange where the total interest of the taxpayer and other nonarm’s length persons is 25% or more of the shares at any time during the last 5 years.

•

An interest in a trust resident in Canada

•

Shares of a non-resident corporation not listed on a prescribed stock exchange if more than 50% of value is
certain TCP
•

similar rules for trusts and partnerships

IT 451R provides some commentary on these issues but is dated since it predates the recent changes to the
rules.
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Interpretation Bulletins
IT-451R (Archived)
IT-420R3 (Archived)
Act
Calculated under Division D (Sections 115 & 116)
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SS 2(3) defines who is taxable. SS 115(1) defines what is taxable and only applies where someone has not been
resident at any time in the year (previously noted that section 114 applies to someone who was resident for part of
the year).
Interpretation Bulletins
IT-171R2

Non-Resident Individuals - taxable income earned in Canada (Archived)

IT-176R2

Taxable Canadian Property - interests in and options on real property and shares (Archived)

IT-262R2

Losses of Non-Residents and Part Year Residents (Archived)

IT-420R3

Non-Residents - income earned in Canada (Archived)

See also guide T4058 Non-Residents and Income Tax
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There are a number of sources of income noted in SS.115(1) that are included in a non-resident’s income that is
subject to tax in Canada. The most common are:
•

Employment income if duties are performed in Canada

•

Income from business carried on in Canada

•

Taxable capital gains from the disposition of Taxable Canadian Property

There are also certain deductions that are allowed for a non-resident.
•

Employment and business losses (for businesses carried on in Canada)

•

Loss carryforwards that relate to these activities

•

Deductions under paragraphs 110(1)(d), (d.1), (d.2)and (f)

•

Donations for corporations

•

Intercorporate dividends

Also, the provision allows other deductions that are applicable to the income subject to tax if all or substantially all
(90% more) of the person’s income is earned in Canada.
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Certain personal tax credits are available to all non-residents (like the donation credit). Other personal credits are
only available if all or substantially all (90% more) of the person’s income is earned in Canada. (118.94)
Employed & Employment Income
SS.115(2) deems certain persons to be employed in Canada and applies to a non-resident who was:
•

A full time student in Canada

•

Student, teacher formerly resident in Canada but at a school outside Canada

•

Individual formerly resident in Canada carrying on research outside Canada under a grant to enable him to
carry on research

•

Individual formerly resident in Canada receiving remuneration from Canada that is exempt from tax in the other
country

•

Person receiving signing bonus or salary for services in Canada

The income subject to tax in Canada under this provision is:
i.

the amount paid by Canadian residents unless attributable to services outside Canada and
a) subject to foreign tax or
b) is paid in connection with selling property or negotiating a contract for Canadian employer

ii.

research grants and bursaries

iii.

Education Savings Plan payments

iv.

signing bonuses for services to be rendered in Canada

The person can deduct certain moving expenses as outlined in section 62.
The manner in which employment income of a non-resident is allocated between Canada and other jurisdictions is
often an issue. Refer to:
Kent Austin v. The Queen (2004 DTC 2181) – Canadian Football League player’s salary was allocated based on
number of games and not number of days.
Mark Sutcliffe v. The Queen (2006 DTC 2076) – Employment income of a non-resident Air Canada pilot was
allocated based upon amount of time spent in Canadian air space.
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Herve Garcia v. The Queen (2007 DTC 1593) – A bonus related to work performed in the U.S. in 2002 while a
non-resident and received in Canada in 2003 while a resident was taxable in Canada.
Planning Point:
Non-residents moving to Canada should ensure that bonuses are received before becoming Canadian residents.
Otherwise the bonus will be taxable in Canada pursuant to subsection 5(1).
SS.250(5) Deemed Non-Resident
Effective after February 24, 1998 if a person is a factual resident of Canada and another country, and the treaty
determines the person to be a resident of that other country for treaty purposes, the Act deems the person to be a
non-resident of Canada.
If a taxpayer was a dual resident before February 24, 1998, they are grandfathered.
The new rule was introduced to ensure the deemed disposition rules on departure were triggered.
Conrad Black V. The Queen (2014 DTC 1046) – In 2002, Conrad Black was “resident” in both Canada and the
U.K. However, he was not subject to U.K. tax on Canadian-source income because he was not domiciled there.
He was deemed resident in the U.K. under the Canada-U.K. Income Tax Convention tie breaker rules. The court
ruled that since 250(5) did not apply (due to a transitional rule), to avoid “double non-taxation,” Canada would tax
him. The case is currently being appealed at the Federal Court of Appeal.
Actors
Non-resident actors are deemed not to have employment income earned in Canada but instead subject to a 23%
withholding tax under 212(5.1). Note that the actor could elect out under subsection 216.1(1) as specified in
subsection 115 (2.1). If such an election is made, the actor would be required to file a Canadian tax return
pursuant to 115(1) and would be subject to regular tax on net income rather than a fixed withholding.
Business Income
“Business” is defined in subsection 248(1) to include a profession, calling, trade, manufacture or undertaking of
any kind whatever and an adventure or concern in the nature of trade but does not include an office or
employment.
Section 253 of the Act then has an extended meaning of carrying on business in Canada for non-residents as
follows:
“a) produces, grows, mines, creates, manufactures, fabricates, improves, packs,
preserves or constructs, in whole or in part, anything in Canada whether or not the
person exports that thing without selling it before exportation,
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b) solicits orders or offers anything for sale in Canada through an agent or servant, whether the
contract or transaction is to be completed inside or outside Canada or partly in and partly
outside Canada, or
c)

disposes of:
i.

Canadian resource property, except where an amount in respect of the disposition
is included under paragraph 66.2(1)(a) or 66.4(1)(a),

ii.

Property (other than depreciable property) that is a timber resource property or an
interest therein or option in respect thereof, or

iii.

Property (other than capital property) that is real property situated in Canada,
including an interest therein or option in respect thereof, whether or not the property
is in existence,

the person shall be deemed, in respect of the activity or disposition, to have been carrying on
business in Canada in the year.”
Section 253 may be overridden by a Treaty if the non-resident taxpayer does not have a permanent establishment
in Canada. However, the taxpayer would still be considered to be a reporting person as defined in 233.1(1). As a
result, a Canadian tax return may still be required to be filed even when the profits are not taxable in Canada
under treaty.
Even if a non-resident appears to be carrying on business in Canada it is still a matter of fact whether the activity
did create a business. The rules for carrying on business for GST purposes are developing along different lines
so care must be taken.
Reference to Policy Bulletin No. P-051R2 should be made.
Cases
Sudden Valley Inc. v. The Queen, 76 DTC 6448 - "Soliciting Orders" cannot be extended to include "a mere
invitation (of a non-resident) to treat" not carrying on business in Canada. Sudden Valley was a non-resident
corporation which sold real estate lots in Washington. It charged interest on the unpaid purchase price. If Sudden
Valley was carrying on business in Canada pursuant to the extended definition in paragraph 253(b), it would be
exempt from Part III, now Part XIII, withholding tax. It was ruled that Sudden Valley did not offer anything for sale
in Canada. Rather it invited Canadians to visit Sudden Valley in the hope that they might eventually buy property
there. Accordingly 253(b) did not apply and withholding tax on the interest was applicable.
John Pullman v. The Queen, 83 DTC 5080 – loaned funds and collected interest through an independent agent Taxpayer was not carrying on business in Canada.
Maya Forestales v. the Queen, 2006 FCA 145 – offering Costa Rican plantations for sale in Canada fell within
paragraph 253 (b) even through the contracts were concluded in Costa Rica.
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The last source of income that is subject to Canadian tax for a non-resident is gains on the sale of Taxable
Canadian Property (TCP).
There are a series of rules in the Act that are designed to ensure that the government receives the tax it is entitled
to on a sale. SS 116(5) puts the onus on purchaser to withhold 25% of the cost to purchaser, if no certificate is
given or 25% of the vendor’s gain in excess of certificate amount, unless after reasonable inquiry by the purchaser
it is determined that the vendor is not a non-resident. Purchaser can recover tax paid by withholding from future
payments.
In order to minimize or eliminate the requirement for the purchaser to withhold tax, there are rules that provide for
the CRA to issue a certificate related to the proposed sale. The details of the certificate process are contained in
section 116.
•

SS.116(1) and (3) outline requirements to notify on certain dispositions of TCP (basically where there is a
capital gain). Subsection 116(1) applies where the application is being made prior to the sale. Subsection
116(3) requires the notification to be completed within 10 days after the sale (if not done before).

•

Form T2062 is used to estimate the capital gain. If the tax of 25% is not actually paid, the non-resident can
furnish security.

•

Certificate issued by Minister (T2068)
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Additional guidance from the CRA on the process can be found in Information Circular 72-17R6.
Care must be taken since the notification requirements can apply to SS.85(1) and SS.86(1) reorganizations or
other transactions where tax is deferred.
The change in definition of Taxable Canadian Property that was effective March 4, 2010 simplifies compliance
requirements for non-residents investing in many Canadian private corporations by eliminating the need to file
form T2062 in respect to the sale of the shares.
SS.116(5.2) is a similar rule to the one noted previously but applies to some additional types of property (like
depreciable property) where there can be regular income triggered on the sale. The notification process and
withholding requirements are similar.
•

Form T2062A is to be filed.

•

Must pay tax acceptable to Minister

•

Onus on purchaser to withhold 50% of amount payable in excess of certificate amount. Security may be
acceptable.

SS.116(5.1) applies to gifts of TCP, life insurance policy, resource properties and still requires the notification
process. Instead of the rules applying to the proceeds, they apply to the fair market value of the property.
Certain property excluded from S.116 (defined in SS.116(6)).
Non-Resident can file a tax return to recover tax paid, if gain is exempt from Canadian tax under a Tax Treaty or
selling expenses are available to deduct on the return (timing issue on payment and filing of return).
The following table shows the income tax treatment of some typical examples of property.
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SALE OF TAXABLE CANADIAN
PROPERTY BY NON-RESIDENTS
Property

Non-resident’s gains taxable
in Canada?

Treatment

Canadian real estate and
shares of a corporation which
derives greater than 50% of
their value from Canadian real
property

Yes (always)

No deemed disposition on
emigration; Canada taxes
when disposed of.

RRSP
Pension rights

Gains not taxed as such –
income taxed when received
and subject to withholding
requirements

No deemed disposition on
emigration

Life insurance policy

Death benefit not taxable

No deemed disposition on
emigration

Unlisted shares (e.g. small
private company)

Yes (subject to treaty) for
dispositions occurring before
March 4, 2010.

Deemed disposition on
emigration for dispositions
after March 4, 2010; tax
assessed (to extent
$813,600 capital gains
exemption not available);
can defer actual payment
by providing security

No for dispositions afterwards.

Listed shares (if taxpayer
owns less than 25% of class)
Foreign real estate
Canadian mutual funds units
(if taxpayer owns less than
25%
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Section 217 allows a non resident person to make an election related to retirement income type payments
(pensions, RRSP, RRIF, etc.). The election is to have the withholding tax required under section 212 to be
refunded and to elect to file a Canadian personal income tax return to report the income. Personal tax credits will
only be available on this return where the income reported on the return represents all or substantially all of the
person’s worldwide income (administratively 90% or more).
Section 216 provides a non-resident an alternative related to the taxation of rental income earned on Canadian
real property to the withholding based on the gross rents required under section 212.
SS.216(1)
•

Recovery of withholding tax

•

Tax return must be filed two years from year income earned

•

Report rental income on a net basis

•

No personal exemptions or credit

SS.216(4)
•

Alternative withholding available after the filing of Form NR6

•

Must file tax return six months after year

•

Withholding based on availability of funds

SS.216(5)
•

Requires the recapture of previously deducted capital cost allowance on sale
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Residence in a country is determined by reference to the domestic law of the country initially. If the domestic law
of the countries would conclude that the person is resident in both countries, then the tie breaker rules under the
Treaty would have to be considered.
We will focus on the Canada – U.S. Income Tax Convention since it is the Treaty most commonly used due to the
high level of business and investment between the two countries.
The individual tie breaker rules have a number of criteria.
•

Permanent home

•

Vital interests – where personal and economic relations are closer

•

Habitual abode

•

Citizenship

•

Competent authority

The tie breaker rules are evaluated in order. As soon as one test favours residency in one country, the evaluation
is stopped and that taxpayer is considered to be a resident of the country in which he met the test. In the case of
a tie, the next tie-breaker rule is evaluated. This continues until the taxpayer’s residence has been determined. If
the first four tests prove inconclusive, the fifth test provides that the competent authority of each country will
decide on the tax residency status. CRA’s Folio S5-F1-C1 discusses these tests in more detail.
A permanent home is a dwelling place retained for an individual’s permanent use. Note that occasional
residences do not qualify for the purpose of this test. The permanent home does not have to be owned by the
taxpayer, but can be rented, or otherwise occupied. The nature of the home does not add favour to either side of
the analysis. For example, if an individual owns a house in one country, and rents in another, the house will not
be given any more weight than the rental.
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The centre of vital interests test evaluates the individual’s personal and economic ties with each country. These
ties are similar to those evaluated in determining if a taxpayer is a factual resident of Canada. Items to be
evaluated include the location of the taxpayer’s family, his place of business, political or cultural activities, and
location of bank accounts and investments. If an individual’s ties clearly show that he is a resident of one country,
and he proceeds to establish a second permanent home in another country, he must make clear decisive steps to
sever ties with the first country before it can be found that his centre of vital interests has shifted.
The third test in the Canada-US treaty looks at the individual’s “habitual abode”. This term is not discussed in
CRA’s folio, however it has been the subject of various cases, discussed further below. In essence, a taxpayer’s
habitual abode is where he customarily lives in the settled routine of his life. Although there is no set standard on
what period of time will result in a habitual abode this test can be conclusive where an individual spends the
majority of their time living in one country.
A "green card" holder or U.S. citizen is defined to be a U.S. resident if the person is not a resident of Canada and
if the individual has a substantial presence, permanent home or habitual abode in the U.S. and the individual's
personal and economic relations are closer to the U.S. than any third state.
Allchin v. The Queen 2005 603 DTC (TCC) - The taxpayer was a registered nurse employed at a hospital in
Canada, was a Canadian Citizen but held a "green card" from the U.S. Taxpayer moved to Michigan in 1991 and
started working in the U.S. in 1992. The Minister determined that the taxpayer did not sever ties with Canada and
was required to report her worldwide income for the years 1992, 1993, 1994 and 1995. The taxpayer appealed
and won on the grounds the she was a "resident" under domestic law in both Canada and the U.S. Upon the
application of the tie-breaker rules under Article IV, paragraph 2 of the Canada – U.S. treaty it was determined that
the taxpayer spent more time in the U.S. and the U.S. was in fact her habitual abode.
Lingle v. The Queen 2009 TCC 435 (upheld on appeal 2010 FCA 152) – An exhaustive review of habitual abode
was performed. The number of days spent in each country was considered as one factor but the most important
factor was a comparison between the taxpayer’s activities in Canada and the U.S. The court concluded that he
“did not regularly, customarily, or normally live in the U.S. His connections to the U.S. were weak when compared
to his settled routine in Canada”. His habitual abode was therefore only in Canada.
Trieste v. The Queen 2012 TCC 91 – Provides further guidance on “habitual abode” tie breaker rule in applying
the Lingle decision. Although the taxpayer’s spouse lived in the U.S. and he visited her once per month on
average and on holidays, in the settled routine of his life he regularly and customarily lived in Canada.
Elliot (Dysert) v. the Queen 2012 TCC57 – three taxpayers were American citizens who were professional cost
estimators for large-scale engineering projects. The taxpayers were assessed for Canadian income tax on their
revenues from providing professional consulting services in Edmonton. The Minister argued that the taxpayers
were residents of Canada under the treaty by virtue of them having permanent homes in Canada and the U.S., but
closer personal and economic ties to Canada. The taxpayers were successful in their appeal as under the tiebreaker rules of the treaty, their ties were closer to the U.S. than Canada.
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The Treaty provisions dealing with business profits and permanent establishment were discussed in the
International lecture. These provisions apply to corporate and unincorporated entities.
The Queen vs. Dudney 2000 DTC 6169 (FCA); he was present in Canada, performed services in Canada, but no
P.E.; therefore treaty exempt.
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•

Taxpayer may elect to report rental income on a net basis under domestic rules (S.216 of the Act or S.871(d)
of the Internal Revenue Code)

•

Income from real property includes income from agriculture, forestry and natural resources.

•

Tax withheld on gross rent

•
•

- 25% Canadian domestic law
- 30% U.S. domestic law

Article VI states that Canada and the U.S. can tax rental income arising from real estate situated in their
country. It does not limit the rate of tax on withholding tax.
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Dividends - Article X
•

5% by source country where 10% or more of voting stock owned by a corporation (10% for NRO)

•

15% in other cases (if a U.S. flow through entity owns shares 15% will apply).

•

No withholding if holding related to P.E./fixed base (paragraph 4)

Interest -Article XI
a) Old rules before 2010:
•

10% by source country

•

Extensive definition of interest, for example a bonus payment on a loan or a participation
payment is “interest” for treaty purposes.

•

Exemption if interest earned through P.E. In the U.S. may be taxed as business profits
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b) Effective 2010:
•

Rate reduced to nil as of January 1, 2008 for arm’s length parties and for related
parties – 7% in 2008, 4% in 2009 and 0% in 2010.

•

Contingent interest subject to withholding as a dividend at the 15% withholding rate
(paragraph 6(a)).

Pensions and annuities - Article XVIII
•

Pensions and other periodic payments - 15% (note that the state of residence will mirror any exemption from
income tax provided by the source state)

•

Lump sum RRSP - 25%

•

Alimony - 0% (taxable only in country of residence)

•

Annuities - 15%

•

Social security benefits taxable by country of residence, not taxable by state paying benefits.

•

Note if 90% or greater of worldwide income is reported in Canada the taxpayer may be able to reduce tax on
RRSP lump sum using Section 217 election, filing a Canadian income tax return, and claiming personal tax
credits.

Artists and athletes - Article XVI
•

Cost to file may exceed benefit of tax recovered.

•

Taxed in state of residence only if income does not exceed $15,000 - if over $15,000 (including
reimbursements) other state can tax

•

Includes income accruing to another person (corporation)

•

Excludes employees of sports teams

•

In Cheek vs. The Queen 2002 DTC 1283, the CRA attempted to classify the Toronto Blue Jay commentator as
a “radio artiste” but the court held he was not an artist but a radio journalist, therefore an “independent
contractor” under Article XIV. CRA could not rely on Article XVI to subject Mr. Cheek to Canadian taxation.
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Salaries and wages paid to a resident of one state are taxable only in that state unless the employment is
exercised in the other state. The other state may tax the remuneration if the services are exercised in the other
state and the Treaty exemption does not apply.
Be careful in cross-border transactions. If amounts are not charged to achieve one purpose (i.e. employee does
not have to file tax return in two countries) it may cause problems with transfer pricing issues to the employer.
The phrase “borne by a permanent establishment” has been interpreted by the OECD to mean that the expense is
allowable as a deduction in calculating taxable income. This position has been accepted by CRA. Note that this
test looks through payments such as management or administrative fees to determine by whom the cost is truly
borne.
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U.S. estate tax can be a problem for Canadians who own U.S. situs property (any property located in the U.S.).
This issue is seen most often for vacation properties and large US stock portfolios.
U.S. estate tax is payable on the death of an individual holding U.S. situs property. It is paid based on a
graduated rate on the fair market value of the property at the time of death. The rates apply to residents of the
U.S. and non-residents of the U.S.
The complication for Canadians results from the differences in the Canada and U.S. tax system. As noted, the
U.S. tax is based on the fair market value of the property. As discussed in the estate planning lecture, in Canada
the tax is based on the capital gain on the property at death. In theory, there could be tax of approximately 70%
assessed on property at the time of death when you combine the two taxes.
In 2001, there was legislation introduced in the U.S. that phased out the estate tax over a 10 year period.
However, at the end of the ten years, if no additional legislation was introduced, the tax would be reinstated at the
prior rates (a sunrise clause).
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On December 17, 2010, new rates were introduced. An estate of a person who passed away in 2010 can choose
to apply the 2010 rules (no estate tax and a carryover of cost basis) or the 2011 rules (pay estate tax and step-up
cost base). The amendments for portability of the credit between spouses were introduced in 2011 and 2012. In
2013, further amendments permanently raised the maximum federal estate tax rate to 40% and maintained the
$5,000,000 effective exemption indexed to inflation. Note that the U.S. Estate Tax is a current topic of discussion
in the U.S. primaries. Some candidates are proposing to increase the rate and reduce the exemption amount,
while others are proposing to repeal the tax altogether. Depending on the election results in 2016, we will likely
see major reform to the application of U.S. Estate Tax. The following table summarizes the history of estate tax
rates since 2001:

Applicable

Maximum

Unified

Exclusion

Tax

Year

Credit

Amount

Rate

2001

$220,550

$675,000

55%

2002

345,800

1,000,000

50%

2003

345,800

1,000,000

49%

2004

555,800

1,500,000

48%

2005

555,800

1,500,000

47%

2006

780,800

2,000,000

46%

2007

780,800

2,000,000

45%

2008

780,800

2,000,000

45%

2009

1,455,800

3,500,000

45%

2010

Repealed

Repealed

Repealed

2011

1,730,800

5,000,000

35%

2012

1,730,800

5,120,000

35%

2013

2,045,800

5,250,000

40%

2014

2,081,800

5,340,000

40%

2015

2,117,800

5,430,000

40%
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For 2013 and onwards, the graduated estate tax rates are as follows:

Taxable Estate
From (U.S. $)

To (U.S. $)

0
10,000

Estate Tax
Rate on excess

10,000
20,000

Tax on bottom of
range (U.S. $)
0
1,800

20,000

40,000

3,800

22%

40,000

60,000

8,200

24%

60,000

80,000

13,000

26%

80,000

100,000

18,200

28%

100,000

150,000

23,800

30%

150,000

250,000

38,800

32%

250,000

500,000

70,800

34%

500,000

750,000

155,800

37%

750,000

1,000,000

248,300

39%

1,000,000

and over

345,800

40%

18%
20%

Canadians are subject to the U.S. estate tax on U.S. situs property. Under Treaty Article XXIX-B(2), Canadians
are eligible for an enhanced unified credit and exclusion amount. However, the amounts must be pro-rated by the
ratio of U.S. assets to worldwide assets. If the total value of a Canadian’s estate is less than U.S. $5,430,000
there will not be any estate tax concerns for 2014. Once the amount is in excess of this level, estate tax becomes
a concern.
Key Issue to Canadians
In applying the two sets of rules, Canada will allow U.S. estate taxes as a credit on capital gains on U.S. situs
property. Some provinces (BC and Ontario – see CRA document 2010 – 0379381E5, September 14, 2010) do
not provide a credit at all. Based on the differences in the rules it is unlikely that the credit mechanism will provide
for a perfect offset and it is likely that some double tax will occur.
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First the “Tentative Tax on U.S. Estate” is calculated using the estate tax rate table. The first $500,000 of the U.S.
estate will result in tax of $155,800. The next $100,000 ($600,000 - $500,000) will be taxed at the marginal rate of
37%, resulting in tax of $37,000. Total tentative tax on U.S. estate is $192,800
From this tax we will deduct the unified credit. Recall that the credit is prorated for the proportion of U.S. situs
assets to non-U.S. situs assets. The unified credit available will be $149,492 ($2,117,800 x
$600,000/$8,500,000).
The final U.S. estate tax liability will be $43,308 ($192,800 - $149,492).
Note that it is a common misconception that the value of the U.S. estate must be in excess of the $5,430,000
exemption limit. However, as this example shows, once the total estate exceeds this limit, the unified credit will be
reduced proportionately, resulting in U.S. estate tax on even small amounts of U.S. situs property at the time of
death.
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Business related assets may include land, goodwill, accounts receivable, patents and trademarks, real estate and
equipment.
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There are planning possibilities to reduce the impact of estate tax on Canadian residents.
Joint ownership with other family members
If property is owned jointly with family members, the value of a person’s estate is reduced to their percentage
ownership in the property. This should be set up at the time of the purchase of the property. The family member
must acquire their interest with their own funds or the IRS could argue that the entire property is part of the other
person’s estate. If joint ownership is to be achieved after the original purchase, then the impact of any capital
gains tax must be considered.
Sell the property
It would be possible to sell the property to a family member. Again, it would have to be paid for by the person from
their own funds. It is necessary to consider both the Canadian and U.S. capital gains tax that may result on the
transfer as well as any other transfer taxes that may apply. This option must be analyzed carefully prior to
implementation.
Minimize Canadian estate
If practical, minimizing the Canadian estate results in a higher percentage of the world estate being U.S. situs.
This would result in a higher proration of the treaty exemption.
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Life insurance
As was discussed in the estate planning lecture, an option to fund tax on death is always to buy insurance. The
cost of the insurance will depend on the amount of tax exposure and the age of the taxpayer. This is a relatively
simple approach to dealing with the issue.
Sole purpose corporations
Prior to 2005, it was common for U.S. real property to be held in a “sole purpose corporation” (SPC). An SPC is a
Canadian corporation that only holds the real estate and is owned by the person or family members. The CRA
had acknowledged the use of SPC’s as an approach to minimizing the impact of U.S. estate tax and had indicated
that the shareholder benefit provisions of the Act would not apply to corporations that were set up appropriately.
After the change to the Treaty to allow a credit for U.S. estate tax, the CRA had indicated that they were reviewing
their position on SPC’s. In 2004, they announced that they were withdrawing their administrative position with
respect to SPC’s (Tax Technical News #31). The CRA subsequently indicated that their new position would apply
to any SPC established after January 1, 2005. Therefore, SPC’s that existed prior to this date will continue to
receive the prior treatment. CRA indicated in a technical interpretation (TI 2010 – 0386871E5, July 7, 2011) that
the grand fathering rule will not extend to shares of SPC’s that are transferred between spouses due to divorce or
marriage breakdown. The IRS has indicated that they will not necessarily accept the existence of an SPC (on the
basis that it is a sham) and could attempt to look through the company and assess estate tax on the value of the
property.
Indirect U.S. Investment
If the assets giving rise to the estate tax exposure are shares of U.S. corporations, consider investing in Canadian
mutual funds that invest in the U.S. or Canadian mutual funds that are based upon U.S. stock exchange indexes.
Alternatively, using a Canadian corporation to invest in U.S. securities could be equally effective.
Trust
A detailed review of this option is beyond the scope of this presentation. In general, a Canadian resident would
settle a trust with cash. The trust would then purchase the U.S. property. The beneficiaries would be children
and/or grand children.
Non-Recourse Mortgage
Non-recourse debt reduces the value of the property for U.S. estate tax purposes.
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All U.S. citizens and green card holders are required to file a U.S. tax return to report their worldwide income,
regardless of whether or not they are tax residents of the U.S. In most situations, a foreign tax credit will be
available on the U.S. return so that there is no double taxation of income.
The U.S. has two primary anti-deferral regimes which can result in negative tax consequences: the controlled
foreign corporations (“CFC”) regime, and the passive foreign investment company (“PFIC”) regime. If either of
these regimes apply, a Canadian corporation will be disregarded for U.S. tax purposes and income will be taxed in
the hands of the individual. As this income has not been taxed in Canada, there is a timing difference and no
foreign tax credit will be available.
The CFC regime applies to passive income earned in a corporation that is controlled (50% votes or value) by U.S.
shareholders. This regime applies to “Subpart F income”, which essentially includes interest, dividends, rents and
other passive income sources. Note that subpart F income also includes personal service income, which may
include professional income.
The PFIC regime applies if either 75% or more of the corporation’s income is passive, or if 50% or more of the
corporation’s assets are held to produce passive income. Note that there is no ownership threshold to be subject
to the PFIC regime. In order to avoid excessive tax rates on distributions from a PFIC, a taxpayer must complete
a “Qualifying Electing Fund election”. This election requires a U.S. shareholder to include income earned by the
corporation on his personal return, a similar result to the CFC regime.
If both the CFC and PFIC regimes apply, the corporation will be deemed not to be a PFIC and the CFC rules will
be applicable
Canadian corporations holding passive investments, and professional corporations will both fall under these
regimes, resulting in a substantial tax liability to the U.S. taxpayer that will eliminate any deferral benefit that may
have been available.
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In order to avoid the issues discussed on the previous slide, the first alternative should be to avoid incorporation.
By not incorporating, the timing of income inclusions will be identical for Canadian and U.S. taxes, which will allow
foreign tax credits to be claimed.
If a corporation must be used, income of the corporation should be drawn out as a salary in order to create a
Canadian tax liability that is sufficient to provide for a full foreign tax credit in the U.S. This may or may not require
a full distribution of corporate income, depending on the circumstances.
Lastly, the U.S. taxpayer can consider renouncing their U.S. citizenship. Note however that the U.S. now has a
departure tax regime similar to that of Canada, which will result in a taxable event upon renouncing if net worth
exceeds $2,000,000.
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